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ANTITRUST LAW JOURNAL [Vol. 79 I agree that the definition of concerted action should include communication, but not necessarily an exchange of verbal assurances. 16 Rivals may act concertedly, I have argued, by privately communicating their intention to act in a certain way and their reliance on their interlocutors to do the same, then acting consistently with their statements." This definition bears some resemblance to the concept of concerted practices in European competition law, which prohibits rivals telling one another about market actions they "have decided to adopt or contemplate adopting" thus "facilitating a collusive outcome."'" The paradigmatic instances of this sort of concerted action in the United States were the Gary Dinners, 9 184 (2012) [hereinafter Page, Neo-Chicago] . This idea builds on the analysis of degrees of "correlation" among actions in BLACK, supra note 1, at 185-87. For a more recent discussion, see OLIVER BLACK, AGREEMENTS: A PHILOSOPHICAL AND LEGAL STUDY 257-322 (2012) .
18 Guidelines on the Applicability of Article 101 of the Treaty on the Functioning of the European Union to Horizontal Co-operation Agreements, 2011 O.J. (C 11) 1, 14. Under the EC's recent horizontal cooperation guidelines, firms may "adapt themselves intelligently to the existing or anticipated conduct of their competitors," but may not "disclose to [a] competitor the course of conduct which they themselves have decided to adopt or contemplate adopting on the market, thereby facilitating a collusive outcome on the market," particularly where "the data exchanged is strategic." Id. For [hereinafter Page, Gary Dinners] . The dinners and related meetings gathered competing steel producers in various product lines, under instructions from Judge Elbert Gary of U.S. Steel not to make any promises or form agreements. Id. at 600. Describing one of the many dinners, one executive maintained there was no "absolute promise made by anybody" concerning prices, only their intentions, although the participants left the meetings "with the general understanding, each relying upon the other, that the prices announced would be maintained. 
Q. Did you observe it?
A. Yes sir.
Q. Did others observe it?
A. The larger concerns, the stronger concerns, yes.
more than a century later.
20
To say that the legal definition of agreement requires communication does not mean that a plaintiff must allege specific communications or produce direct evidence of them; it is sufficient that the circumstances permit a reasonable inference that the requisite communications have occurred. Thus, William Kovacic and his co-authors have recently begun to identify "super plus factors"-market conditions and conduct that they suggest create "a strong inference of explicit collusion." 21 This approach assumes an objective theory of concerted action.
Some leading scholars have questioned this apparent consensus on the need for communication. 22 Brenner)); see also U.S. Steel Corp., 251 U.S. at 460 (Day, J., disssenting) (observing that, in the dinners, "the assembled trade opponents secured co-operation and joint action through the machinery of special committees of competing concerns, and by prudent prevision took into account the possibility of defection, and the means of controlling and perpetuating that industrial harmony which arose from the control and maintenance of prices.") (emphasis added). 20 See, e.g., In re Publication Paper Antitrust Litig., 690 F.3d 51, 65 (2d Cir. 2012) (reversing summary judgment where "in private phone calls and meetings-for which no social or personal purpose has been persuasively identified-[one rival's division president] shared [his firm 's] pricing strategies with [another rival's president] and both men disclosed to each other their companies' intentions to increase prices before those decisions had been publicly announced").
21 Kovacic et al., supra note 16, at 396-97. They use "'explicit collusion' to mean an agreement among competitors that relies on explicit communication, transfers, or both to suppress rivalry." Id. at 397 n.14; see also ROBERT C. MARSHALL 317 (2004) .
22 In addition to the authorities cited in this paragraph and the next, see Joseph E. Harrington, Posted Pricing as a Plus Factor, 7 J. COMPETITION L. & EcON. 1, 6 (2011) (describing circumstances "under which the parallel adoption of posted pricing is sufficient to establish an agreement to restrain trade"); Thomas A. Piraino, Jr., Regulating Oligopoly Conduct Under the Antitrust Laws, 89 MINN. L. REV. 9, 14 (2004) (offering "a new approach that will preclude oligopolists' tacit collusion while protecting their right to engage in aggressive independent competition"). 44 (1964) ; see also In re High Fructose Corn Syrup Antitrust Litig., 295 F.3d 651, 654 (7th Cir. 2002) (Posner, J.) (suggesting that coordinating a price increase through price announcements should constitute an agreement, but recognizing that most courts do not agree).
ANTITRUST LAW JOURNAL [Vol. 79 terdependence. 24 For Turner and others, oligopolists are only pricing rationally when they take account of their rivals' likely responses, 25 so the only effective antitrust remedy would be to increase the number of rivals by breaking them up. 26 Posner, in contrast, argued that oligopolists can choose to set competitive prices and would do so if antitrust law adopted standards of liability and penalties that set the proper incentives.
7
Louis Kaplow has now joined Posner in criticizing the communicationbased approach in an important series of articles" and a new book. 29 Although Kaplow stops short of proposing a definition as a standard of liability, 3 0 he argues that the focus of analysis of price fixing should be on whether oligo- 24 See generally John E. Lopatka, Solving the Oligopoly Problem: Turner's Try, 41 ANTI-TRUST BULL. 843, 889-96 (1996) . 25 Turner, supra note 1, at 671 (reasoning that an oligopolist acts as rationally as a competitive firm except that it "takes one more factor into account-the reactions of his competitors to any price change he makes").
26 See, e.g Bus. 193, 203 (1960) ("[T] he proper focus of [antitrust] attack is found in the structural situations of which various phenomena of conduct are only reflections . . . 27 Posner, Oligopoly, supra note 23, at 1571-72: Much more is necessary to the disappearance of competitive pricing than the bare fact that there are only a few sellers in the market. To begin with, just as in the atomistic market, each seller must make a deliberate choice not to expand output to the point where the cost of the last unit of output equals the market price, or, if he is at that point, to reduce output. There is a real choice here. It is not irrational for an oligopolist to decide to set a price that approximates marginal cost. It is not an unprofitable point at which to sell (so long as cost is defined to include a sufficient profit to make production attractive to investors), and it may have definite attractions: if the oligopolist finds speculation about the probable reactions of his rivals as inconclusive as suggested in the earlier discussion of interdependence; if he believes that new entry or the competition of substitute products will prevent him from obtaining appreciable monopoly profits; if he distrusts his competitors and fears that any higher price would quickly be eroded by cheaters, placing him at a temporary 30 Kaplow, Horizontal Agreements, supra note 28, at 816 ("Even though virtually all of the considerations seem to point in the same direction, this Article does not come close to demonstrating that it would be good policy to proscribe and highly penalize all instances in which interdependent oligopolistic behavior appears to occur."); Kaplow, Economic Approach, supra note 28, at 449 ("This body of work constitutes a strong critique of existing modes of thought, even though it does not advocate for a particular legal rule . . . ."); KAPLOW, supra note 29, at 451 ("In spite of the book's extensive investigation, which generates a number of strong claims and criticisms, any policy lessons must be viewed as quite tentative.").
polists set noncompetitive prices interdependently in an economic sense.
31
Communication of one sort or another may be a facilitating practice or a mechanism for achieving this sort of anticompetitive cooperation.
3 2 It can be evidence that rivals have reached a meeting of the minds on a noncompetitive price." It might also provide strong evidence that rivals have attempted to coordinate prices, if that were a separate offense.
3 4 It should not, however, be necessary to establish the offense. The literature, he notes pointedly, has failed to settle on what sorts of communications are prohibited, suggesting the difficulty if not the impossibility of the task. 35 Indeed, Kaplow argues that requiring particular forms of communication to prove agreement merely confuses the inquiry, introducing incoherencies, and potentially undermines social welfare by immunizing inefficient tacit price coordination. Instead, if oligopolists were subject to an appropriate definition of illegal price coordination and expected properly defined civil and criminal penalties, they would behave competitively, without continuing regulatory injunctions.
3 6 Thus, even markets structured in ways that are highly conducive to coordination would have prices close to marginal cost.
37
This dispute is between objective and subjective theories of concerted action. For Kaplow, the "subjective notion [of a meeting of the minds] . . . is at the heart of interdependent behavior, including in particular successful coordinated oligopoly pricing."
38 To satisfy the objective theory, reflected in current consensus, firms must coordinate their actions by an objectively manifested mechanism, a defined form of communication.
3 9 If firms accomplish coordination without communication, the conduct is not concerted in a legal sense.
31 KAPLOw, supra note 29, at 33 (claiming that "the term agreement may, consistent with wider usage, readily be defined to embrace interdependent oligopolistic price elevation, which entails the required meeting of the minds"). Scott Hemphill and Tim Wu make a related argument with respect to oligopolistic exclusionary practices, although the legal issues differ. minds, which is impossible short of psychoanalysis, hypnosis, or MRI scans, none of which are taken to be pertinent here or in other settings in which such characterizations are offered."). In the same footnote, Kaplow cites Posner, Oligopoly, supra note 23, at 1576 n.39 ("The proposition that a belief in mental telepathy is not necessary to allow one to conclude that there may be a 'meeting of the minds' without verbal interchanges has been illuminated by game theorists.").
39 For example, Oliver Black arranges parallel human conduct on a spectrum of correlation, running from entirely independent action to concerted action, which is aimed at the same goal, Coordination by communication entails finding a common goal, and the information exchanged is strategic in the sense of bearing on future plans and outcomes, but the focus of the objective theory is on the use of communication to achieve the noncompetitive outcome rather than on the interlocutors' mental state.
In this essay, I will examine the relative merits of these two legal approaches to the problem of concerted action, focusing on Kaplow's arguments and on whether a move to a standard of liability based on the subjective theory of concerted action would be likely to improve social welfare. I begin in the next Part by examining more closely the nature of the subjective definition of agreement, explaining the kinds of conduct and market equilibria that it includes and excludes. In Part II, I evaluate the subjective definition of agreement by comparing it to the objective, communication-based approach. In doing so, I describe the error-cost analysis I will use and the social harm that the prohibition of agreements in restraint of trade is designed to resolve. I argue that the subjective definition would prohibit only a limited number of durable anticompetitive arrangements that are not already illegal. Moreover, adoption of the subjective definition, as framed by Kaplow, would likely entail both new false negatives and new false positives. I examine both kinds of potential costs and conclude by arguing that the law should retain the objective definition's requirement of communication.
I. THE SUBJECTIVE THEORY OF CONCERTED ACTION
Following standard usage, Kaplow characterizes rivals' actions as interdependent if their minds meet in choosing a course of conduct. 40 More controversially, he suggests that this meeting of the minds is the appropriate basis for the definition of agreement in antitrust law, in part because it is consistent with the concept of equilibrium in modem economic game theory. In order to clarify the concept as a possible legal standard, he explains both what sorts of market conduct it includes and what it does not include.
A. INCLUDED CONDUCT
To reach a meeting of the minds on a course of action, firms must infer their rivals' beliefs and intentions about a range of future choices and act in anticipation of these inferences. In the familiar example of two gas stations at the same corner in a remote town, 4 
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[Vol. 79 posts a new, higher price (unjustified by a cost increase or a change in demand conditions), anticipating that its rival will find it preferable to match the price rather than undercut it, and its rival, recognizing the new price as an opportunity, matches the price, with the expectation that the first mover will see the price matching as an adoption of the new price for the indefinite future. The first mover invites coordination and the second, getting the message and considering its appropriately discounted payoffs in likely scenarios in later periods, accepts it.42 If rivals arrive at a common strategy based on these conjectures, they have reached a meeting of minds pursuant to which they act interdependently, in the same way and to the same effect as if they had communicated directly before the price increase. 43 This outcome amounts, under the subjective theory, to price fixing with all its accompanying static and dynamic inefficiencies.4
Kaplow explicitly links this idea of interdependent action to the concept of cooperative oligopoly equilibrium in "noncooperative" game theory, so called (confusingly, he correctly points out) because the players cannot form binding contracts as they can in cooperative game theory. 45 In a one-shot game, in which firms set a price for only one period, oligopolists will (with exceptions to be noted later) choose a competitive price, even though they would be better off if both of them chose the monopoly price or one close to it.46 As in the classic Prisoner's Dilemma, each firm calculates that it will maximize profit for that period by charging a competitive price regardless of whether its rival charges a competitive or a supracompetitive price. 2011), holding that evidence of parallel pricing by gas stations on Martha's Vineyard, despite drops in demand, was insufficient to raise an inference of agreement. "Plaintiffs ambiguous evidence [including some communication was] entirely consistent with permissible conscious parallelism." Id. at 585. 42 Posner, Oligopoly, supra note 23, at 1576 ("A seller communicates his 'offer' by restricting output, and the offer is 'accepted' by the actions of his rivals in restricting their outputs as well."). 43 Kaplow, Horizontal Agreements, supra note 28, at 789 ("Whether a pair of strategies constitutes an equilibrium for two gas stations engaged in price signaling with their price postings or having a discussion in a smoke-filled room leading them to charge the monopoly price depends on precisely the same calculations that compare the gain from defection with the lost future profits due to the other firm's anticipated response."); Kaplow, Direct, supra note 28, at 458 (same); Kaplow, Economic Approach, supra note 28, at 352 (same). 44 In an infinitely repeated game, however, strategic thinking may allow firms to sustain a noncompetitive price. 48 In a duopoly, for example, one firm may risk raising the price in one period as an invitation, and the other may match it, if it thinks charging a lower price will just cause its rival to charge lower prices in later periods. The firm will contemplate cheating in a later period in order to garner short-term profits but will not actually cheat "as long as it values the gain of one period's profits . . . less than the loss of ten periods' profits spread in the future" that it would lose when its rival met the lower price.
49 If both firms think this way, they may continue to charge the monopoly price indefinitely. If they both appraise the situation another way, then they may sustain an equilibrium at any other price, including the competitive one. Kaplow describes the selection of an equilibrium as "an intersubjective process, the conclusion of which may aptly be described as a meeting of the minds [.] 5 5 Under a subjective definition of coordination, it does not matter how firms gather knowledge: if they reach a meeting of the minds with respect to a noncompetitive price and output combination, their conduct is illegal. Kaplow describes a range of categories of evidence, such as certain pricing patterns, price elevations, and facilitating practices, from which courts could infer the existence of successful oligopolistic price coordination and impose appropriate penalties to deter the practice. 5 6 He also considers how market conditions should figure in the process of inference depending upon whether they are more or less conducive to coordination.
Kaplow suggests that parallel adoption of a facilitating practice, which makes it easier for rivals to select the same price and output, is evidence of oligopolistic coordination, but only if coordination is the primary purpose of the practice." Inferring coordination from the use of a facilitating practice "is sensible when there exists no other explanation for the practice or when other explanations can be shown to be implausible in a particular case. In contrast, practices that may facilitate oligopolistic interdependence but would likely be employed regardless are not directly probative." 58 Thus, if a practice is beneficial in certain ways but also makes it easier for rivals to coordinate prices, the practice would not provide evidence of an agreement to fix prices. Communication-based definitions of concerted action must limit the concept of communication by some further specification. 59 For example, some definitions refer to an exchange of assurances.so My own definition of concerted action, as I noted earlier, requires private statements of intention (or "strategy") and reliance. 6 ' Whatever the definition, direct evidence of the relevant communications and circumstantial evidence of those communications and opportunities to communicate will both be probative. 62 In some instances, however, direct evidence of communications will be unavailable and courts will be asked to infer from circumstantial evidence not only whether firms coordinated their pricing but also whether they did so by communicating. 6 3 Kaplow notes an implication of a communication-based definition-one that scholars and courts have long recognized-that proving concerted action, so defined, solely by circumstantial evidence involves a "paradox of proof": courts may be unable to infer agreement from noncompetitive conduct where market conditions are most conducive to coordination. If market conditions make coordination easy, rivals have a motive to con- spire;M if the rivals are coordinating, they are acting contrary to their independent interests as competitors. 65 But they may only be acting interdependently, without the requisite communication. Consequently, coordinated price movements under these conditions "may not suffice-by themselves-to defeat summary judgment on a claim of horizontal price-fixing among oligopolists"" because courts will be unable to infer that they coordinated by communicating. 67 Only if market conditions are less conducive to coordination will evidence of successful coordination permit an inference that it was accomplished by communication. Thus, some harmful instances of oligopoly behavior that the subjective definition condemns may be immunized by the objective definition, in the absence of direct evidence or admissions, even if the rivals actually communicated.
Under current law, courts use the concept of plus factors to distinguish agreement from pure interdependence. Kaplow correctly observes courts have not used this concept consistently. 68 As I noted earlier, recent scholarship has 6 Flat Glass, 385 F.3d at 360. 65 Id. at 360-61. 6 Id. at 361. 67 Kaplow, Horizontal Agreements, supra note 28, at 758-65; Kaplow, Direct, supra note 28, at 493-94. For an earlier account the paradox or "dilemma," see Baker, supra note 47, at 169-70:
[On the one hand, if] the economic environment in the industry in which parallel pricing is observed is not conducive to coordination, for example, because cheating is difficult to detect or punish, then it would be irrational for the firms to reach an agreement. If it would be irrational to agree, an agreement is unlikely to have been reached.
[On the other hand, if] the economic environment is conducive to coordination, then the firms may establish focal rules for achieving high prices through coordination without engaging in the process that the law terms an agreement. Reaching an agreement may confer little additional market power upon the firms, and it will raise the risks of a costly antitrust prosecution. If an agreement is unnecessary for firms to achieve the observed coordinated outcome, then it would be irrational for the firms to agree; under such circumstances, parallel pricing will be understood as arising more plausibly from independent decision making under conditions of oligopolistic interdependence than from an agreement to fix price. [Both lines of reasoning] can be expected to lead courts often to question whether it would be rational for the firms to agree. A court that experiences such doubts will be reluctant to infer an agreement to fix price under Sherman Act § 1 from circumstantial evidence.
See also POSNER, ANTrrRUST LAW, supra note 23, at 100 (requiring communication "produces the paradox that the more conducive the market's structure is to collusion without express communication, the weaker the plaintiffs case. 68 See Kaplow, Horizontal Agreements, supra note 28, at 749-52. Some cases appear to use it to infer only interdependence or action contrary to independent self-interest, while others appear to use it to infer something beyond interdependence. Some courts suggest that direct evidence of certain communications obviates the need for a plus factor analysis. Edward J. Sweeney & Sons v. Texaco Inc., 637 F.2d 105, 129 (3d Cir. 1980). Others characterize direct evidence of some sought to identify "super plus factors," market circumstances that justify an inference of explicit agreement without direct evidence of communication, 69 but (thus far) no court has explicitly adopted this approach.
B. EXCLUDED CONDUCT
Kaplow emphasizes that interdependence does not mean simply that rivals are mutually aware of one another's actions. He properly criticizes the common equation of interdependence with "conscious parallelism," which can mean a simple awareness of others' parallel actions with a common external cause-like pedestrians simultaneously opening umbrellas on the same street when rain begins to fall. Even a competitive firm that raised its prices in response to an increase in the cost of inputs would probably be aware if its rivals also increased prices. In this case, however, the competitive firm "takes other firms' behavior . . . as given" 0 in choosing its price. A firm acts independently, even if it takes account of its rivals' actions, so long as the rivals' actions are determined by other forces, and thus simply givens for the firm. It acts interdependently only if rivals engage in strategic estimation of each others' choices among a range of possible equilibria in present and later periods.
Kaplow also excludes, explicitly or implicitly, several equilibria from his suggested definition of liability. First, he excludes the competitive equilibrium, even if it was achieved through a meeting of minds among oligopolists. Kaplow recognizes that, in oligopoly, firms might choose the competitive price by a meeting of the minds, 7 1 although they might also reach that result by independent choices. 2 He suggests, however, that the concept of agreement should reach "only those meetings of the minds that involve mutually kinds of communications as a plus factor. White v. R.M. Packer Co., 635 F.3d 571, 583 (1st Cir. 2011); Blomkest Fertilizer, Inc. v. Potash Corp. of Sask., 203 F.3d 1028, 1047 (8th Cir. 2000) (Gibson, J., dissenting) (communications about completed transaction were "circumstantial evidence of a type of behavior one would not expect in the absence of a [preexisting] agreement to cooperate."). Still others infer that communications occurred based only on noncommunicative market conduct. City of Tuscaloosa v. Harcros Chems., Inc. 158 F.3d 548, 572 n.38 (1lth Cir. 1998) (reasoning that "high incumbency rates exhibited in the market would not likely have occurred in the absence of some sort of communication among the defendants [and therefore they] establish the necessary 'plus factor.').
69 See Kovacic et al., supra note 16, at 397; see also Page, Communication, supra note 17, at 417 (a plus factor can be "a constellation of pieces of evidence that, taken as a whole, create the necessary inference" of concerted action). 
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advantageous cooperation" to reach a higher price. 73 Alternatively, he suggests that a competitive equilibrium might involve an agreement, but not one in restraint of trade: "the purpose of competition law's prohibition on horizontal agreements is to prevent groups of firms from behaving as if they were a single firm rather than as competitors, and it is precisely the decision to play oligopolistic equilibrium strategies that brings about the disfavored result." 7 4
For similar reasons, he argues, enforcement should be limited to instances of substantial elevations in price. 75 Kaplow emphasizes that his approach would condemn only those inefficient equilibria that rivals achieve by successful oligopolistic interdependence; it would not prohibit all inefficient equilibria. He agrees, for example, with the accepted rule of American antitrust law that simple monopoly pricing by a single firm is lawful,' even if inefficient in a static sense, because the prospect of monopoly profits is necessary to spur investment and innovation:
[C]ompetition regimes, such as that in the United States, tend to tolerate monopoly pri&ing as long as the monopoly position was obtained and is maintained through efficient behavior-producing products that consumers value and selling them at sufficiently attractive prices-rather than through exclusionary practices. This permissive approach is not without costs; ex ante incentives can be excessive and ex post payoffs, with accompanying allocative inefficiency, may be more than is necessary to induce investment. Hence, intellectual property rights tend to be limited, and direct regulation of monopoly is sometimes imposed. However, the judgment behind general competition regimes is that, in other settings, monopolies should be permitted to price as they wish, although the degree to which this view is accepted varies across jurisdictions. Kaplow thus recognizes that an antitrust rule that tolerates unilateral monopoly pricing entails some false negatives in principle because it condones all monopolists' output restrictions regardless of whether they actually spur inno- vation in particular cases. Unilateral monopoly pricing is nonetheless legal, even if static efficiency losses from the present, very certain output restriction are greater than the discounted value of any dynamic efficiency gains from possible future innovation.
Courts might try to frame antitrust rules to make this sort of distinction directly and prohibit only the instances of monopoly pricing that are inefficient on balance. Herbert Hovenkamp and Christina Bohannan, for example, have argued that the law should require firms enforcing intellectual property rights to show that an infringer is imposing "IP injury," that is, an injury to the IP owner's incentive to innovate."
8 Antitrust law could analogously condemn unilateral monopoly pricing if the resulting monopoly profit was more than would have been necessary, from an ex ante perspective, to induce the firm to innovate.
9 Alternatively, monopoly pricing could be prima facie unlawful, subject to a defense that some or all of the resulting profit was necessary to spur innovation. Such a rule would directly address the concern that prohibiting monopoly pricing would undermine incentives. Apparently, however, Kaplow agrees with American law's assessment that false positives in the enforcement of such a rule would deter innovation; better to keep the safe harbor for unilateral, nonexclusionary exploitation of monopoly power.
Kaplow reasons that coordinated exploitation of monopoly power is categorically more likely to reduce welfare than unilateral exploitation of monopoly power.
8 0 He recognizes that, even within a cartel, a firm has some incentive to reduce its costs and improve its product by innovation but he finds an "insufficient nexus"
8 ' with dynamic efficiency to justify exceptions to the ban on price fixing. Coordinated exploitation, Kaplow reasons, "does not reward firms to the extent that they outperform their competitors but instead bestows profits whose magnitude depends on firms' success in refraining from competition."
82 He adds that firms may have less incentive to innovate and reduce costs in a tacit cartel than an explicit cartel because they are less able to "rationalize production" and thus achieve economies of scale. 51 (2012) ("IP law should recognize harm only for uses that are likely to interfere with IP holders' decisions to create or distribute their worksthat is, only for harms that are consistent with the constitutional mandate that the purpose of the patent and copyright systems is to further innovation."). 
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Kaplow also recognizes that price leadership by a dominant firm is independent.
4 A dominant firm (or partial monopolist) in a market with a fringe of much smaller competitors must consciously take account of the output of its smaller rivals." In the classic model, the dominant firm concedes its rivals a share of the market; it subtracts their supply from the market demand and constructs the residual demand and marginal revenue curves that it faces. It maximizes profit by acting as a monopolist with respect to the residual demand: it sets its output where its residual marginal revenue equals its marginal cost and sets its price at the corresponding point on the residual demand curve. Its smaller rivals set their output at the point at which their marginal cost equals the dominant firm's price. In this model, the firms are, in some sense, coordinating their price and output decisions by taking account of one another's actions. Given its static assumptions, however, the model is determinate and each firm is setting the only profit-maximizing price. For this reason, Jesse Markham long ago suggested in a classic article that the dominant firm case is more akin to pure monopoly pricing than to typical oligopolistic price leadership, from an antitrust point of view.
6 Kaplow agrees, at least if the competitive fringe were all price takers incapable of acting strategically.1 7
Condemning dominant firm pricing as price fixing would be as problematic, in terms of firm incentives, as condemning pure monopoly pricing.
Kaplow also recognizes that two other noncompetitive oligopoly equilibria do not involve a meeting of minds, in the sense he uses the term. 9 See Hovenkamp, supra note 27, at 314-17 (on the role of Cournot in the history of economic theory).
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[Vol. 79 than its price" simultaneously for homogeneous products, taking its rival's output as fixed. 91 In this model, each firm chooses an output less than half of the competitive output, in order, in effect, to set a profit-maximizing price for the portion of the market not supplied by its rival. The resulting equilibrium price is lower than the monopoly equilibrium price and higher than the competitive equilibrium price. Because each firm does not choose its output based on an estimate of its rival's output choices in likely future scenarios, the equilibrium does not involve a meeting of the minds, as Kaplow defines it; it is a unilateral exercise of market power in a two-stage game. Second, in one type of Bertrand duopoly, each firm sets its price rather than its quantity, but for differentiated products, so cutting the price reduces the seller's per-unit profit but only marginally increases its total sales. As each firm trades off the inverse effects of price and volume to maximize profit, the market reaches an equilibrium higher than the competitive level.
92 Because each rival is taking the actions the others as given, the equilibrium is not collusive.
II. EVALUATING A MOVE TO THE SUBJECTIVE THEORY
Defining concerted action entails framing a rule of liability. Since Frank Easterbrook's seminal article, The Limits of Antitrust, 93 scholars usually argue about antitrust rules in terms of error-cost analysis, which compares estimates of the rules' costs of underinclusion ("false negatives" excusing harmful conduct) and of overinclusion ("false positives" condemning beneficial conduct).
94 Kaplow applies a version of this analysis, asking which alternative rule entails the greater "deterrence benefits" (avoiding false negatives) relative to "chilling costs" (creating false positives)." Although informed by economic theory, the error-cost approach is fundamentally an institutional one that depends on assessments of judicial competence in actually applying the rule in litigation and estimates of largely unmeasurable present and future costs and benefits from altered incentives of both potential defendants and 91 Kaplow, Horizontal Agreements, supra note 28, at 784 n.237; see also KAPLOw, supra note 29, at 356-57. 92 Kaplow, Horizontal Agreements, supra note 28, at 784 n.237 (noting that the firms in Bertrand competition have market power and "trade off the profit per unit sold with the quantity of sales," so that the price is "above the competitive level, the more so the greater the degree of differentiation," reaching the monopoly price where "the products are not substitutes at all.").
9 Frank H. Easterbrook, The Limits of Antitrust, 63 TEx. L. REv. 1 (1984) . 94 Id. at 16 ("The legal system should be designed to minimize the total costs of (1) anticompetitive practices that escape condemnation; (2) competitive practices that are condemned or deterred; and (3) the system itself.").
95 Kaplow, Direct, supra note 28, at 453; see also Kaplow, Economic Approach, supra note 28, at 362-70. potential plaintiffs. These estimates, based in part on intuition and ideology, can have an important effect on the advocacy and selection of legal rules.
96
Under error-cost analysis, whether the subjective standard of liability (or the direct approach, as Kaplow terms it) is better than the current law's objective standard depends on whether, if put into practice, it would deter more instances of inefficient conduct and fewer instances of efficient conduct. The relevant inefficiencies are those associated with interdependent noncompetitive oligopoly pricing. The subjective definition would directly prohibit pricing that is both interdependent and noncompetitive; it would not prohibit interdependent competitive pricing or noncompetitive independent pricing. The objective definition is apparently less direct. It focuses on communication as a means of achieving interdependent pricing, adding an element, or proxy, to the core questions of interdependence and noncompetitiveness.
I will argue in this Part that a rule defined in terms of communication is preferable to one stated only in terms of oligopolistic interdependence, as Kaplow defines it. First, I examine the extent to which the subjective definition would reduce false negatives by prohibiting harmful conduct that the objective definition currently permits. Second, I consider whether a pure version of the subjective definition would create new false negatives by immunizing harmful conduct that present law prohibits. Finally, I consider whether the subjective definition's reliance on the meeting-of-the-minds standard would create new false positives by increasing the likelihood of imposing liability for independent monopoly and oligopoly conduct. I will argue that adopting the subjective definition would eliminate few serious false negatives but would create a risk of both new false negatives and new false positives.
A. AVOIDING CURRENT FALSE NEGATIVES: PROHIBITING

PURE INTERDEPENDENCE
Everyone agrees that firms can sometimes-in theory, in the lab, and in practice-coordinate their prices and other decisions without communicating directly. 97 Kaplow's proposal to prohibit this sort of successful coordination would therefore prohibit some noncompetitive conduct and its attendant wel- These authors note that, where firms are asymmetric in size, they "at least need to communicate in order to make some agreement about which of the infinitely many equilibria they are going to play," and to police them. Id.
[Vol. 79 fare losses that the communications-based rule does not reach." But the frequency of successful real-world coordination without communication is not clear. 99 Communicating makes it easier to coordinate.'0 As one judge put it, "[S]uccessful price coordination requires accurate predictions about what other competitors will do; it is easier to predict what people mean to do if they tell you."' 0 ' The market's own mechanisms will ordinarily be able to thwart purely tacit coordination. Consequently, durable and costly instances of tacit coordination are probably rare.
Members of a real-world cartel have to resolve issues related to prices, output levels, and product standards, all of which require periodic reconsideration.
102 They also must figure out how to detect and punish cheating. 03 In markets of any complexity, all of these functions will usually require communication to have any chance of success.'" Gas stations at a remote street corner may be able to collude by posting prices, but sellers in markets with private pricing, uncertain demand, and strategic buyers (or some combination of these) would probably find tacit collusion impossible to implement.o10 In a 98 KAPLOW, supra note 29, at 394-97. 9 Kaplow discusses this scenario as the "narrow paradox region." Kaplow, Direct, supra note 28, at 498-500. He suggests that, if this state of affairs were true, then there would be no great difference in extending the prohibition of Section 1 to interdependent pricing. Id. at 500-01. I suggest below that the move to the pure interdependence standard would entail other false positives and false negatives. Summer 1996, at 103, 110-11 (observing that, when parties want to meet for dinner, the expression by one of them of an intention to go to a particular restaurant is cheap talk but still helpful to coordination; people who think otherwise "tend to eat alone."). 223 (2010) ; see also BORK, supra note 11, at 175 ("The difficulty of maintaining small-simple market, it is conceivable that rivals with similar backgrounds and beliefs could tacitly reach a meeting of the minds on a focal price by a series of conjectures about each other's strategies; in more-complicated markets, such an outcome is unlikely.1" As only one example, Joseph Harrington has recently found in experimental studies that coordination by price announcements without direct communication is only possible in markets in which there are few sellers and all have symmetric cost functions. 0 Communication is also helpful more generally to foster the sort of trust among members that successful cartels typically need to succeed.'" 0 Morecomplex markets necessarily involve less complete initial cartel agreements and greater need for communication to fill in the blanks and modify terms based on experience.'" Where firms in more complex markets do maintain parallel noncompetitive practices for a long time, courts may properly infer that they are communicating, even without direct evidence."s 0 It is also not clear that courts would detect many instances of tacit collusion under a rule framed in terms of interdependence. Many of the problems of inference that plague prosecution of explicit cartels would still apply to proof of tacit collusion. Consider the example of facilitating practices."' Rivals may adopt a facilitating practice independently (when it provides independent bennumber cartels based upon detailed communication and agreement should ... make us dubious that concerted action without explicit communication is likely to be at all common or successful.").
MICHAEL D. WHINSTON, LECTURES ON ANTITRUST
106 Green et al., supra note 52, at 32 (" [B] ecause most market environments are sufficiently complex that there are numerous possible ways to collude, none of which will work unless it is adopted by all of the significant market participants, that view suggests that it is difficult, and probably rare, for successful collusion to obtain in the absence of explicit communication.").
107 See Joseph E. 1o9 Genesove & Mullin, supra note 103, at 379-87. 110 Cf. City of Tuscaloosa v. Harcros Chems., Inc., 158 F.3d 548, 572 (11th Cir. 1998) ("Oligopolists behaving in a legal, consciously parallel fashion could achieve high and rising prices, even as costs remained stable, by engaging in price leadership. The odds that they could achieve a price and profit increase and maintain incredibly high incumbency rates-that is, maintain the very same distribution of municipal contracts year after year-are miniscule, however, unless the oligopolists were communicating with one another.") (citations omitted). efits apart from coordination); interdependently (as a substitute for an explicit collusive agreement); or by explicit collusion (as a means of enforcing a collusive agreement). The third category is already illegalll 2 and the first category is legal even under Kaplow's expanded definition."' Thus, the only additional practices the expanded definition would reach would be those in the second category: facilitating practices that firms adopt interdependently, without an independent justification and without communicating.
I I See generally
But firms usually have independent justifications for using facilitating practices. In the Du Pont (Ethyl) case,1" 4 for example, the court found independent justifications for the defendants' use of advance price announcements, price protection clauses, and delivered pricing, even though they contributed to price uniformity."
5 Consider also resale price maintenance. The Supreme Court in Leegin" 6 recognized that industry-wide resale price maintenance is a facilitating practice because it sometimes makes it easier for a manufacturers' cartel to detect when members cheat by offering secret discounts to retailers."
7 Thus, resale price maintenance "should be subject to more careful scrutiny . . . if many competing manufacturers adopt the practice""' because it might suggest "the existence of a horizontal cartel."" 9 But manufacturers also use resale price maintenance to prevent their dealers from free riding on the promotional activities of other retailers.1 2 0 Consequently, as Posner has recognized, "the fact that competing sellers engage in resale price maintenance is an ambiguous sign of cartelization; it may mean only that each of the sellers in the industry has decided that his own ends would be furthered by controlling the resale price of the product. 
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[Vol. 79 would need to offer evidence that tended to exclude the possibility that manufacturers were using resale price maintenance to control free riding. If the plaintiff succeeded in doing so, however, it could well be plausible to infer that the firms adopted the practice by communicating. 123 Thus, it is not clear how many more uses of facilitating practices the pure interdependence standard would reach.
The subjective approach would certainly condemn some interdependent oligopoly conduct that present law permits. But the false negatives we are experiencing under current law may not be very costly if the newly prohibited conduct is not durable or durably inefficient. As I noted earlier, the error-cost framework for rulemaking poses an institutional question: in what circumstances can courts do better than markets in preventing and ending practices that reduce competition and reduce consumer welfare? In his original formulation of the error-cost framework, Easterbrook observes that markets are generally self-correcting and that even highly concentrated markets can behave competitively,1 24 while courts and legal standards are far less adaptable and prone to costly misapplication of even well-designed standards. This presumption is relevant to the issue of defining agreement. Noncompetitive cooperative equilibria are often unstable, even apart from legal prohibitions. Regardless of the means of cooperation, the noncompetitive understanding is legally unenforceable 25 and cheating, entry, and fringe expansion tend to erode supracompetitive prices. 124 Easterbrook, supra note 93, at 19 n.36 (citing studies that "suggest that the structure-conduct-performance paradigm on which much of antitrust is based-the belief that certain conditions are conducive to collusion and monopoly overcharges-may not be sound.").
125 Kaplow, Economic Approach, supra note 28, at 372 (" [T] he mere fact that laws make cartel agreements legally unenforceable has some effect, and possibly a significant one, in reducing the extent of oligopoly pricing.'').
126 See, e.g., Director & Levi, supra note 13, at 294 ("[P]rice-fixing agreements, when adherence to them cannot be compelled through coercion or penalties, might be self-correcting either through the defection of members, which would be rewarding to the individual firm, or through the advent of new firms."). Haan et al., supra note 97, at 15, notes that collusion "becomes more difficult as the number of firms increases, as firms meet less often, or as firms observe each other's behavior less often. Noncompetitive cooperative equilibria are almost certainly even more unstable if the participants never communicate. 127 Even if conditions are highly conducive to oligopolistic coordination, as in the circumstances that pose the paradox of proof, it will often be difficult for rivals to make accurate inferences about their rivals' motives and intentions for a long time without communication. 128 Thus, as a first approximation, the market itself is more likely to erode a tacit cooperative equilibrium than an explicit cartel. A rule prohibiting tacit coordination would reach and deter some inefficient conduct, but the magnitude of the benefits would likely be limited.1 29 On the other hand, because it must be applied by courts in litigation, it raises a risk of imposing greater false positives, as I will explain in more detail below.
B. NEW FALSE NEGATIVES: EXCUSING COLLUSIVE COMPETITIVE
EQUILIBRIA ACHIEVED BY COMMUNICATION
Kaplow recognizes that oligopolists may reach a meeting of the minds on an equilibrium at the competitive level. The firms, in this instance, are on the same page about the appropriate market equilibrium-it just happens to be the competitive one. Kaplow, however, would apparently only condemn successful noncompetitive oligopoly pricing-interdependence that raises prices above the competitive level-because it makes little sense to create an antitrust rule that prohibits competitive pricing. 2005) . In coordinating market choices, firms that do not communicate directly must infer each others' minds and motives at a distance with far less information.
129 An exception may be the gas turbine market, in which the duopoly of General Electric and Westinghouse was able to maintain noncompetitive prices for 15 years, apparently without private communication, using detailed price books and a price protection plans. See Barak Y. Orbach, The Duropolist Puzzle: Monopoly Power in Durable-Goods Markets, 21 YALE J. REG. 67 (2004) .
130 See, e.g., United States v. Trenton Potteries Co., 273 U.S. 392, 397-98 (1927) ("[W]e should hesitate to adopt a construction making the difference between legal and illegal conduct in the field of business relations depend upon so uncertain a test as whether prices are reasonable-a determination which can be satisfactorily made only after a complete survey of our economic organization and a choice between rival philosophies.").
Consider the following scenario.' 31 Bombay and 2 Bros. are pizza parlors on the same block of Sixth Avenue in New York City, both charging $1 per slice. One day in March 2012, Bombay cut the price to 79 cents; then next day 2 Bros. cut its price to 75 cents, which Bombay matched. The new price was below both stores' costs. In September, after months of defiantly losing money, the owners both raised their prices back to $1. According to one account, the two owners met and communicated: "I said, 'We lose money, and the customer wins,' [one] recalled. He said, 'You're right."" 32 According to a later published account, however, there was no communication before the two shops raised prices: "The establishment was losing money and unable to pay bills or meet its rent at the 75 cent rate and therefore independently decided to raise the price back up to $1. Any similarity between the prices was simply a coincidence."
33
Setting aside the relative credibility of these accounts, should there be any legal difference between the actions they describe? Assume that $1 is a competitive price (and it is a very good price for a slice of pizza in New York)1 34 and 75 cents is below marginal cost for both businesses. Consider first the rivals' return to the price of $1 in the second, noncommunicative scenario. The two parlors' actions were certainly interdependent: the first parlor raised prices and the second, recognizing an opportunity to end the price war, chose to match it rather than maintain the low price and capture the lion's share of the business on the block. Nevertheless, their actions would be lawful under either current law or Kaplow's proposed standard. Under current law, the rivals' action would be lawful because they did not communicate. Under Kaplow's standard, the rivals' actions would be lawful, but for a different reason: the new price was competitive. The firms reached a meeting of the minds, but not to charge a supracompetitive price.
One might argue that below-cost pricing is always a phase that a firm endures in hopes of raising prices in a later phase, after disciplining (or destroying) a rival or after building loyalty to its own product. In the latter context, in which below-cost pricing is a promotional expense, interdependent action to shorten the low-price phase might be anticompetitive in a dynamic sense. Nevertheless, as a practical matter, the conduct in the scenario would have to be legal. If the market is ever to return to a competitive equilibrium, with prices equal to marginal cost, and the firins are fully informed of each other's moves as they must be in this hypothetical, the return must almost certainly involve some sort of meeting the minds. 135 Courts could not realistically condemn coordination to achieve a static competitive outcome rather than some hypothetical dynamic competitive outcome.
But what about the first scenario, in which the proprietors discussed the situation directly and each expressed his intention to return to the competitive price? Under present law, which does not allow "competitive evils to be a defense to price-fixing conspiracies,"' 3 6 this sort of concerted action achieved through communication would be per se unlawful.' 7 Yet if, as a strictly subjective approach would suggest, communication is not the defining element of illegal coordinated pricing, such a scenario would seem to be lawful: it achieves the same result, with very much the same mental states of the participants, as the scenario in which the parlors each decide to return to the competitive price through a tacit meeting of the minds. Communication provides a mechanism, but not an essential element.
Kaplow suggests that the law might separately prohibit certain communications as facilitating practices.' 38 But communication in this scenario is not a facilitating practice in the usual sense. Facilitating practices are usually durable mechanisms that make it easier for firms to reach or to police an understanding by, for example, making prices more transparent and simplifying the monitoring process over a period of time. An agreement to adopt a facilitating practice can be illegal, even if there is no separate, express agreement on price. So, for example, an agreement to announce in advance and adhere to prices,' 39 to deny short-term credit,140 to use basing point pricing,141 or to report price quotes to rivals,1 42 all make pricing more transparent and thus make it easier to detect when firms are deviating from a price understanding. In the communication version of the pizza incident, however, the communications 135 If marginal cost is upward-sloping, even an "independent" choice to price at marginal cost would require the firm to take account of its rivals' price and output. If the prices were identical, as in the hypothetical, firms must have reached that price and output combination by something like a meeting of the minds. were not pursuant to any separate agreement and they did not merely facilitate an understanding on prices. The communications of intention and reliance were actions that became unlawful under Section 1 only when the firms acted consistently with them; at that point, their pricing became objectively concerted action.1 43 By conveying rivals' intentions and reliance, they were inseparable from the formation of the common mental state itself and, together with that mental state, integral to the conduct.
Strict adherence to the subjective theory in this case would base liability on whether rivals interdependently achieved a noncompetitive result, not on whether rivals communicated. If it would be legal to reach a meeting of minds to end a below-cost price war simply by announcing price increases, it should be legal to do so by privately expressing an intention to increase prices and a reliance on your rival to do the same. But such a rule would involve a problematic change in present law. Coordination of price movements by communication is intrinsically more suspicious than coordination by interdependent conjectures based on general knowledge. The change might not matter much if the only consequence was whether the price of pizza by the slice is fixed at a static competitive level on one block in New York City. But the adoption of such a rule would place in question important precedents in which cartels employed explicit communications. For example, in the Socony-Vacuum case,'" the Supreme Court affirmed criminal convictions of refiners that had agreed to purchase excess supplies of gasoline in spot markets, even though much of the excess supply was "hot gasoline" refined from oil produced in violation of state proration laws and was allegedly being sold at distress prices, often below the costs of production. In other circumstances, firms could argue that a market failure, like poorly defined property rights, justified a price-fixing conspiracy simply to reach the competitive level. 14 In Addyston Pipe,1 46 for example, the defendants unsuccessfully argued that the price-fixing agreements were necessary to avoid "ruinous competition," possibly triggered by cost conditions consistent with natural monopoly.'1 4 143 But cf Larry Fullerton, FTC Challenges "Invitations to Collude," ANTITRUST, Spring 2011, at 30 (describing FTC complaints and consent agreements in cases alleging invitations to collude, even though not accepted, as violations of Section 5 of the FTC Act).
144 United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 220-24 (1940) . 145 Of course, in Socony-Vacuum, other firms produced at inefficient levels and the conspirators agreed to buy their excess supplies in order to maintain the market price. For that scheme to work, the conspirators must also have been reducing their own production. In this passage, Posner recognizes that the use of communication in this instance is not merely a facilitating practice, nor is it the subject of a separate agreement; it is integral to the meeting of minds on the price and it supplies the reason why a meeting of minds on a competitive price should be illegal. His rationale for condemning collusion in these circumstances reflects the objective theory of concerted action and exposes the limitations of the subjective theory as a basis for liability. If the relevant social harm is noncompetitive pricing pursuant to a meeting of minds, as the subjective theory maintains, then the law should focus on whether the price is noncompetitive, not on whether the conduct involves communication. A tacit agreement on how much to raise prices after a cost increase would be illegal if it resulted, after a costly process of signaling, in a price that was not fully cost-justified; the express agreement would be legal if it resulted instantly in a new competitive equilibrium that was cost-justified.
Posner rejects this legal framing of the issues in favor of one based on communication. Consistently with the objective theory, Posner recognizes that rivals' use of communication to coordinate a market outcome is more likely to be inefficient than the same rivals' use of their general knowledge of each other's present and likely future actions. Where communications are "unnecessary" to a legitimate purpose they raise a "suspicion" that they have an illegitimate purpose, even if the present result is a competitive equilibrium. These intuitions help explain why courts have come to view communication as part of the definition of agreement, a benchmark of anticompetitive effect, not simply as a facilitating practice.
C. NEw FALSE NEGATIVES: EXCUSING NONSTRATEGIC NONCOMPETITIVE EQUILIBRIA ACHIEVED BY COMMUNICATION
We also saw in the last Part that Kaplow excludes the noncompetitive oneshot equilibria, such as the Coumot and differentiated Bertrand models, from the category of interdependent oligopoly because each firm takes the estimated actions of its rivals as a given in choosing to price above the competitive level. In litigation, to infer whether prohibited collusion has occurred, courts must recognize these sorts of nonstrategic equilibria as possible explanations for noncompetitive pricing.'
5 As I will argue later in this Part, making this distinction in litigation would be difficult if the law condemned purely interdependent noncompetitive equilibria.
But suppose the evidence clearly showed that rivals privately communicated their intentions and reliance with respect to output in a Coumot setting or with respect to prices in a Bertrand setting and thereby reached the oligop-155 See Werden, supra note 55, at 776. oly equilibrium, but not the monopoly equilibrium.' 56 Under present law, the use of these sorts of communications to reach a noncompetitive equilibrium would be unlawful, even if doing so without communications was theoretically possible. Put another way, the use of communication to achieve a nonstrategic noncompetitive outcome would be illegal. Under the subjective model of concerted action, however, only a meeting of the minds in the strategic sense of an infinitely repeated game is unlawful. The use of communications would presumably not change this outcome. This result would be even more problematic than excusing the use of communication to fix competitive prices, as described in the last section. In this instance, the law would condone explicitly fixed prices at a noncompetitive level.
D. NEW FALSE POSITIVEs: DISTINGUISHING MONOPOLY
In this Part and the next, I consider whether a pure subjective standard will allow courts adequately to distinguish in litigation certain noncompetitive equilibria that Kaplow excludes from coverage. Because Kaplow very properly would not prohibit all noncompetitive pricing, the existence of pricing above marginal cost is relevant to the existence of coordination, but not determinative. But it will be difficult for courts to distinguish these sorts of noncompetitive equilibria achieved by independent calculation from those achieved by a strategic calculation that leads to meeting of the minds.
We have already seen that Kaplow would not prohibit unilateral exploitation of monopoly power by a monopolist, because doing so would inhibit innovation and risk taking. The same concerns, he argues, do not apply to coordinated oligopoly pricing. But monopolists do not exist in vacuums. Even a monopolist must be aware of the competitive actions of other firms, such as the producers of substitutes and potential entrants, and those other firms must be aware of the monopolist's actions. In the extreme case, if there are increasing returns to scale, the incumbent firm may fear total displacement by a potential entrant. ' An agreement between regional or single-product monopolists not to enter each others' markets would, of course, be per se illegal."' But there are many actions that firms may take to deter entry by potential rivals, actions that might be viewed as signals. An incumbent firm might deter entry by making investments in sunk costs and signaling "commitment to aggressive post-entry competition."' 59 Thus, when an incumbent charges noncompetitive prices and the potential entrant does not enter, it is possible to characterize their decision not to do so as the product of a meeting of the minds-an agreement to divide markets.
In Twombly, the Supreme Court held that regional telephone monopolists' mutual decisions not to enter each others' markets, unaided by communication, did not constitute an agreement:
In a traditionally unregulated industry with low barriers to entry, sparse competition among large firms dominating separate geographical segments of the market could very well signify illegal agreement, but here we have an obvious alternative explanation. In the decade preceding the 1996 Act and well before that, monopoly was the norm in telecommunications, not the exception. The ILECs were born in that world, doubtless liked the world the way it was, and surely knew the adage about him who lives by the sword. Hence, a natural explanation for the noncompetition alleged is that the former Government-sanctioned monopolists were sitting tight, expecting their neighbors to do the same thing.160
Kaplow notes this passage and its evident endorsement of a "narrow view of agreement, one that excludes interdependent oligopolistic behavior,"'61 but dismisses Twombly as not articulating a definition of agreement or distinguishing earlier precedent reflecting a broader view. But "sitting tight, expecting their neighbors to do the same thing" is a fair description of a meeting of the minds.16 2 In giving this "alternative" explanation for the rival ILEC's actions, the Court expressly held that the thought process it described was not a market allocation agreement. Even if there were internal memoranda documenting the firms' thought processes and even if the firms admitted those processes in depositions, the conduct would be lawful. And, of course, if they reached the same result by communicating, the conduct would be unlawful. 162 In the first part of the quoted passage, Justice Scalia suggests that, if adjacent monopolists in unregulated markets with low entry barriers had not entered each other's markets, then an allegation of an illegal agreement to allocate markets might be plausible. The second part of the passage makes clear that that the "illegal agreement" he had in mind was not simply a meeting of the minds. See Twombly, 550 U.S. at 567-68.
Justice Scalia recognized that, in some circumstances, rivals' persistent refusal to compete may make an allegation that the firms' actions were pursuant to coordination by direct communications plausible. In the first part of the quoted passage, he noted that one might infer an "illegal agreement" if regional monopolists in an unregulated market with low entry barriers were not competing. It would thus be plausible in certain circumstances, where there is no "alternative explanation," that the regional monopolists had divided markets by communicating. A standard of liability defined in terms of a meeting of minds, however, would permit an inference of illegal agreement in far more instances, including tacit understandings to allocate product lines. 163 In oral argument in Twombly, Chief Justice Roberts facetiously asked if a court could infer a market-allocation agreement if there were a pet store on the same block as a grocery store and "the grocery store is not selling pet supplies and they could make money if they did."'" Justice Scalia must have thought it unnecessary to explain why firms' mutual decisions to "sit tight expecting their neighbors to do the same" did not constitute agreement. He might have pointed to the policy of preserving the incentive to innovate by allowing monopolists to extract a full monopoly profit. That policy is broad enough to protect monopolists' discretion to consume their monopoly profits rather than place them at risk by entering adjoining markets, even if adjoining monopolists make the same choice. To hold otherwise would constrict the safe harbor for unilateral exploitation of monopoly power and potentially deter innovation (for example, to reduce the costs of grocery retailing) by making less certain the reward of monopoly profits. To hold otherwise would also place courts in the position of second-guessing a range of decisions by firms about whether to enter adjoining markets.
A legal rule that prohibits noncompetitive, cooperative equilibria achieved without communication is thus likely to impose significant error costs because the prospect of damage awards inhibits not only the core conduct that motivates the rule but also efficient, facially similar conduct that firms fear may trigger liability.
165 Direct and indirect purchasers will likely challenge price 163 For example, in Polk Bros. v. Forest City Enterprises, Inc., 776 F.2d 185, 190 (7th Cir. 1985) , Judge Easterbrook held that an agreement between retailers not to sell competing products was ancillary to a productive joint venture to build a new space to house both retailers and therefore subject to a rule of reason analysis. Were there no such joint yenture agreement, however, decisions by retailers in the same building not to sell competing products might be subject to challenge as concerted action. 165 Kaplow suggests that it would be preferable to address problems of overdeterrence by increasing the burden of proof for coordinated oligopoly pricing (extending liability to the entire region of the paradox of proof) rather than insisting on proof of particular means of coordination. Kaplow, Direct, supra note 28, at 510-11. I will not discuss this suggestion further because it is 246 [Vol. 79 CONCERTED ACTION increases whenever the legal rule creates a chance of recovery or settlement that warrants the expense of suit.'" Consequently, a subjective definition of agreement may impose substantial and long-lasting costs by deterring noninterdependent conduct that courts cannot easily distinguish from harmful conduct. Kaplow suggests that the law could reduce chilling costs by challenging only significant price elevations. But the proposed rule would also have to distinguish lawful practices that result in price elevations.1 6 The notion of a meeting of minds is not a promising standard for distinguishing harmful noncompetitive interdependent equilibria from facially similar noncompetitive independent equilibria.
E. NEW FALSE POSITIVES: DISTINGUISHING NONCOLLUSIVE
NONCOMPETITIVE OLIGOPOLY
Other instances of apparently independent noncompetitive pricing may also involve equilibria that resemble interdependent oligopoly pricing in important respects and may lead to new false positives.1 6 8 Kaplow recognizes the potential for false positives, but suggests that "[m]any means of detection identify interdependence per se and thus do distinguish the cases."
69 But false positives are nevertheless likely. Consider first dominant firm pricing, which we concluded represented unilateral exercise of monopoly power, if it conformed to the classic static model. Recall that, in that model, the dominant firm takes the fringe firms' output as given and sets a monopoly price based on the residual demand; the fringe firms set their output at the point at which their marginal cost equals the dominant firm's price. 70 Economists have shown, however, that even dominant and fringe firms have incentives to make strategic choices.' 7 ' The dominant firm must estimate the prospect of fringe expan- Economists have a broad range of performance indicators, often with indirect ties to competition. For example, some considerations are closely related to the theoretical concept of profits (prices well above relevant costs), but difficult to measure; others are tangentially related to profit (stable market share), but easier to measure. Thus, it is possible for performance considerations to be mis-measured and artificially correlated with structural concerns. This would allow an incorrect inference of a competitive concern. Examples include inferences of monopoly profit due to high margins, but really caused by high fixed cost conditions in the market or stable market shares driven by a static customer base. sion through investment in new capacity. A higher price may allow the fringe firm to earn substantial rents. The fringe firm may then invest those rents in new capacity, making its supply function and the dominant firm's residual demand curve more elastic. The dominant firm, however, may set lower prices in order to deter expansion and prolong its dominant position. Or it may set a limit price and exclude the fringe from the market entirely.
Suppose, however, that we observe that a dominant firm is setting its shortrun profit-maximizing price, which the fringe firm is matching at its marginal cost.' 72 The fringe firm, however, is not retaining its earnings to invest in new capacity, perhaps fearing that the dominant firm would adopt a strategy of dynamic limit pricing if it increased capacity. Here it would appear that the choices of the dominant and fringe firms are not independent static choices (taking each other's decisions as given), but strategic. They represent a form of coordination to reach and sustain the noncompetitive equilibrium.
173 If, before reaching this equilibrium, the dominant firm had communicated its pricing intentions and its reliance on the fringe firm not to invest in new capacity, and the fringe firm had communicated its intention to match the price and to consume the resulting rents rather than investing them in new capacity, the resulting equilibrium would be collusive. If the firms did not communicate, however, it would be problematic to characterize the equilibrium as collusive, despite the strategic thinking on both sides. Yet, under a subjective theory of concerted action, that inference would seem to be permissible. The danger is particularly significant, because some of the types of economic evidence that Kaplow identifies as a basis for inference of coordination, particularly price elevation, would also be present in the dominant firm context. Another possible source of confusion is the size of the fringe firms. The dominant firm model assumes that fringe firms are sufficiently small to be price takers. Thus, if there is a dominant firm with 80 percent of the market, with five fringe producers, each with 4 percent of the market, the model would appear to hold and the resulting equilibrium would not be interdependent. But suppose there are only two smaller producers in the market, each with 10 percent of the market, or one with 20 percent? Now each smaller producer has choices to make about its price and output. One choice might be But if it did so, it would appear it acted pursuant to a meeting of the minds with the dominant firm."' It seems a slender reed to determine the liability of the rival based on an indistinct point at which it becomes large enough that its decision to follow the lead of the larger firm is not determined.
Recall also that Kaplow would also exclude Coumot and differentiated Bertrand equilibria from the category of interdependent pricing. In the Cournot quantity-setting model of duopoly, each firm individually sets its output at the point where marginal cost equals marginal revenue, taking its rival's output as given. The resulting price and output combination is above the competitive level, because each firm is exploiting its measure of market power, but below the monopoly level. Suppose, however, that buyers allege that the firms have gone beyond the standard Cournot calculation and have jointly coordinated a higher price and a lower output, albeit without communication. Making such a distinction would be extraordinarily challenging, in the absence of admissions.1 76 Kaplow has two responses to this concern."' First, he suggests that, in a Cournot equilibrium, firms would be operating at or near capacity and there would be little evidence specifically of price coordination. But much of the evidence of coordination that Kaplow identifies involves pricing patterns and price elevation that could be similar to pricing in a Cournot equilibrium. Perhaps a jury could distinguish noncompetitive equilibria on this basis, but it would involve choosing between complex expert accounts, with a significant rate of error. Second, Kaplow suggests that the law should not be overly concerned about false positives in this context because the Cournot equilibrium is, after all, noncompetitive: "unilateral price elevation with homogeneous goods tends to involve both allocative and dynamic inefficiency, so false positives (deeming to be interdependent price elevation that is really unilateral) may actually be beneficial rather than socially costly.""' Nevertheless, the outcome is problematic because firms in the Cournot case have acted independently and lawfully, even by Kaplow's broadened definition. The implication of Kaplow's justification is that the law should simply condemn noncompeti- tive pricing, regardless of whether it is concerted-a result he rejects elsewhere.
A similar problem might arise in Bertrand competition in markets with differentiated products. Kaplow includes in the category of unilateral conduct not only monopolists, but Bertrand oligopolists that sell differentiated products at prices above marginal cost. In Kaplow's framework, this sort of pricing is independent, even though the decision involves a choice that requires an awareness of the likely prices of rival products, because each seller takes the choices of its rivals as given. In these circumstances, Kaplow observes, undercutting one's rival ever so slightly will capture only a modest amount of additional sales. Once again, each firm has some market power. Firms will trade off the profit per unit sold with the quantity of sales. The result is a price above the competitive level, the more so the greater the degree of differentiation. 17 9 Kaplow suggests that the very existence of significant differentiation diminishes the possibility of coordination, so the risk of false positives is likely to be small.s 0 Nevertheless, markets characterized by this sort of competition may pose challenging factual issues for a subjective standard of agreement. For example, when Microsoft recently introduced its Surface tablet computer, it had to choose a price that took account of its capabilities relative to the price and capabilities other tablet manufacturers, such as Apple and Samsung. As Kaplow recognizes, it would be problematic to prohibit the rivals' choices of a price point above marginal cost for the same reason that pure monopoly pricing is lawful: the higher price is in part the reward for innovation that differentiates the product. Indeed, under present standards, Bertrand competition can explain noncompetitive pricing in a way that defeats an inference of collusion.' 8 '
An oligopolist selling a differentiated product might not be able profitably to raise its price if doing so would divert substantial sales to a close rival. It can solve this problem and raise its prices by acquiring that rival and eliminating the diversion.' t 2 The same two firms could also profit by remaining separate entities, but coordinating prices at a level above a Bertrand equilibrium.'
It would be a difficult task, however, for courts to distinguish the sorts of accommodations involved in Bertrand competition from successful oligopolistic coordination.
III. CONCLUSION
Communication, even it is only cheap talk, is useful and often necessary for rivals to coordinate price and output decisions. All would agree that evidence of communication on these issues is relevant to the issue of whether firms reached an illegal agreement or engaged in concerted action. Most courts and commentators in recent years would go further and include some form of communication in the definition of agreement: in order to find liability, the finder of fact must be able reasonably to infer that the rivals' conduct was the product of communication, variously defined. Louis Kaplow has recently challenged this approach in three extensive articles and a major book, all of which argue that the focus on communications is misguided. Although he does not propose a full or final definition, he suggests that the standard of successful oligopolistic interdependence by a meeting of minds, properly defined and qualified, would provide a superior basis for identifying unlawful agreements.
In this essay, I have outlined Kaplow's subjective theory of concerted action and considered its likely costs and benefits relative to the current objective theory. I suggest that it will deter relatively few durable instances of oligopolistic interdependence that present law would not reach. On the other hand, it would seem to immunize some equilibria that have been reached through communication. If so, it would raise the possibility of new and problematic defenses to claims of illegal concerted action. Moreover, Kaplow expressly and implicitly excludes certain noncompetitive equilibria from the subjective standard on the ground that they do not involve the requisite meeting of minds. But each of these equilibria differs in only a few ways from at least one other, more strategic, equilibrium that apparently involves a meeting of minds. Depending on the chosen burden of proof, these distinctions raise the danger of significant false positives.
